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returned to the bank. The plaintiff accepted a return of the bill of lading and 
the draft, sold the potatoes at a loss, and sought to hold the defendant liable 
for the difference between the contract and the selling price. Held, that the 
defendant was not liable. Pere Marquette Ry. v. French (1921) 41 Sup. Ct. 195. 
Prior to the enactment of the Federal Uniform Bills of Lading Act, 39 U. S. 
Stat, at L. 538, ch. 415, it was the general view that the requirement that the bill 
of lading be surrendered upon delivery of the goods was primarily for the pro- 
tection of the carrier. Famous Mfg. Co. v. Chicago & Northwestern Ry. (1914) 
166 Iowa, 361, 147 N. W. 754; Nelson Grain Co. v. Railroad Co. (1913) 174 Mich. 
80, 140 N. W. 486. Congress, however, in this Act, had in view the protection of 
holders who may have made advances upon the bill of lading as security. See 
Matter of Bills of Lading (1908) 14 I. C. C. Rep. 346. The evident result of 
this legislation has been to deprive the carrier of the power, which it formerly 
had, to terminate its duty to the consignor by merely making delivery to the 
consignee, whether he was in possession of the bill or not. The decision by 
the Michigan court, construing the federal Act in the instant case, seems to go 
the length of making the carrier liable to the consignor for the mere failure to 
take up the bill of lading, though the person to whom delivery is made has it in 
his possession at the time. French v. Pere Marquette Ry. (1918) 204 Mich. 578, 
171 N. W. 491. The protection intended to be extended by the Act does not 
require this holding. Furthermore the carrier is justified in making delivery to 
a person in possession of a bill properly indorsed, as in the instant case. 39 U. S. 
Stat, at L. 540, sec. 9. Of course, if the carrier makes delivery to a consignee 
who has not possession of the bill of lading, it is liable, because under the Act 
it has not performed its contract. Babbitt v. Grand Trunk Western Ry. (1918) 
285 111. 267, 120 N. E. 803; Turnbull v. Michigan Central Ry. (1914) 183 Mich. 
213, 150 N. W. 132. The right of action against the carrier, however, will exist 
only in favor of a bona fide purchaser. 39 U. S. Stat, at L. 540, sec. 11. As was 
pointed out in the instant case the plaintiff, when it took back the bill of lading, 
knew all the facts. The decision is clearly correct and distinctly defines the 
duties of the carrier under the sections of the Act involved. 

Contracts — Legality of Agreements by Buyers Not to Bid Against Each 
Other at a Public Auction. — The plaintiff and defendant agreed that they 
would not bid against each other at a public auction of government stores, in 
order to keep down the price and to share the profits to be realized by a resale 
of the goods. The defendant accordingly purchased the articles but repudiated 
the agreement and the plaintiff brought a bill for an account with damages. The 
lower court found that as a result of this combination the goods were sold for 
much less than they would have been had competition been free. Held, that the 
plaintiff was entitled to an account, since the contract was not illegal or against 
public policy. Scrutton, L. J., dissenting. Rowlings v. General Trading Co. 
(1920, C. A.) 37 T. L. R. 252. 

The instant case shows the divergence of judicial opinion between the United 
States and England regarding public bidding. In the United States the general 
rule is that any agreement whereby bidding is checked or stifled at an auction 
sale of either private or public property, is illegal. Doolin v. Ward (1810, N. Y. 
Sup. Ct.) 6 Johns. 194; Fletcher v. Johnson (1905) 139 Mich. 51, 102 N. W. 278. 
Similarly, where contracts for the construction of public or private works are let 
upon bids, agreements which in their necessary operation tend to restrain natural 
rivalry and competition among prospective contractors, are held to be against 
public policy and void. McMullen v. Hoffman (1809) 174 U. S. 639, 19 Sup. Ct. 
839; Pitts. Dredging Co. v. Monongahela Co. (1905, C. C. W. D. Pa.) 139 Fed. 
780. Especially is this rule applied to agreements affecting judicial sales and 
government sales and lettings. Jones v. Caswell (1802, N. Y. Sup. Ct.) 3 Johns. 
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29; Kuhn v. Buhl (1916) 251 Pa. 348, 96 Atl 977; 42 L. R. A. (n. s.) 1198, 
note. These principles have generally not been applied to private sales not at 
public auction. Morrison v. Darling (1874) 47 Vt. 67; White v. McMath (1913) 
127 Tenn. 713, 156 S. W. 470. Yet there are a few decisions which have so extended 
them. Kinchcloe v. Taylor (1918) 123 Va. 178, 96 S. E. 167; Boyle v. Adams 
(1892) 50 Minn. 235, 52 N. W. 860. The latter case is perhaps justifiable on the 
ground that public property was involved. The growing tendency, however, has 
been to inquire into the intent and purpose of the parties and to uphold the 
agreement or combination whenever its object is not to stifle or paralyze compe- 
tition. The agreement, therefore, will be upheld where it is entered into solely 
to make the purchase possible, or to protect an interest or effect a bona fide 
partnership. Smith v. Ullmann (1881) 58 Md. 183 (to make the purchase pos- 
sible) ; Hopkins v. Ensign (1890) 122 N. Y. 144. 25 N. E. 306 (to protect an 
interest); Hegness v. Chilberg (1915, C. C. A. 9th) 224 Fed 28 (to effect a 
bona fide partnership). The principal case is doubtless in accord with the English 
authorities. Heffer v. Martyn (1867) 36 L. J. Ch. 372; Leopard v. Litoun 
(1897, Q- B.) 41 Sol. Jo. 545. But considering the nature of the sale, the pur- 
pose of the agreement and its effect, the dissenting opinion would seem to be 
sounder, and certainly it is in accord with the American decisions. 

Conflict of Laws — Domicil of a Married Woman. — A Scotswoman married 
a Scotsman while both were domiciled in Scotland. In 1893 the husband emi- 
grated to Australia at the instance of his wife, and ceased to communicate 
with her. In 1902 he went through the form of marriage with another woman 
and lived with her until his death in Queensland in 1918. The wife commenced 
divorce proceedings in Scotland, but died in 1915 before a decree was secured. 
The Commissioners of Internal Revenue brought this action to subject her estate 
to legacy duties, on the theory that her domicil was in Scotland. The Lord 
Ordinary held that the husband had a domicil in Queensland but that the wife's 
domicil remained in Scotland. The Court of Session, by a majority, held that 
the wife's domicil was in Queensland. Held, that the wife's domicil was in 
Queensland. Lord Advocate v. Jaffrey [1921, H. L.] A. C. 146. 

The American courts have followed a far more liberal rule than the English 
doctrine. Where the husband has given cause for divorce, all courts of the 
United States allow the wife to establish a domicil for the purpose of divorce, 
wherever she wishes. Ditson v. Ditson (1856) 4 R. I. 87; Beale, Domicile of a 
Married Woman (1917) 2 So. L. Q. 93, 101 ; but see Burtis v. Burtis (1894) 
161 Mass. 508, 37 N. E. 740. There has been a growing tendency to allow a 
wife who has grounds for divorce to obtain a domicil for other purposes. Buch- 
holz v. Buchhols (1911) 63 Wash. 213, 113 Pac. 88 (letters of administration) ; 
Watertowti v. Greaves (1901, C. C. A. 1st) 112 Fed. 183 (purposes of jurisdic- 
tion) ; Shute v. Sargent (1893) 67 N. H. 305, 36 Atl. 282 (probate) ; contra, 
Estate of Wickes (1900) 128 Calif. 270, 60 Pac. 867. These cases have been 
criticised on the ground that the family is still the fundamental unit of our 
legal civilization and it must have one definite domicil. Beale, Domicile of a 
Married Woman, supra. The husband's privilege of fixing the family domicil 
rests upon his duty to support his family. In re Bushby (1908, Surro.) 59 Misc. 
317, 112 N. Y. Supp. 262. When he fails to fulfil his matrimonial duties, the 
reason for his privilege fails. And under the present emancipation of woman, 
since she is sui juris, and can have dealings with others, she should be directly 
amenable to the law and hence should have a legal home of her own. Levitt, 
Domicile of a Married Woman (1920) 91 Cent. L. J. 24, 28. The interests of 
the state are not served by depriving a wronged wife of the privilege of estab- 
lishing a legal domicil. As a practical matter, knowledge that she cannot have 
a separate legal domicil will not in the least deter her from leaving her husband 



